
The Ne wsle tt er of The N ation al As soci ation of Judici ary Int erpre ters and Tr ansl ators

Fall 2009  Volume XvIII,  No. 3   Washington, D.C.

P ROT EUS

visit us online at najit:  www.najit.org

Table of Contents

30 th Annual 
Conference 

Issue

FEATURE Article

Fundamental Fairness and 
Limited English Proficiency 

Page 1

Message From  
the Chair

Page 2

Philosopher’s 
Corner

Natural Law and Dao: 
Comparing Legal and 

Cultural Concepts 
Page 3

Conference News

Scottsdale Memories  
Page 9

Translation World in Toronto 
Page 11

Advocacy In Action 
Page 13

A Lexicographer’S 
Lair 

References Worth their 
Weight in Gold 

Page 14

Eye on California 
Page 16

Getting Down to 
Business 

Page 17

Websites of Interest 
Page 18

he genius of the Constitution of the United 
States  is that it establishes certain central 
shared values: this is a society governed by the 
rule of law, not the rule of men; everyone who 

lives here is entitled to the equal protection of those 
laws; the government can’t deprive you of your life, 
your liberty, or your property without 
affording you the due process provided 
under those laws; and the fact that fun-
damental fairness breeds community. It 
is our belief in these values that allows us 
to tolerate wildly disparate views with-
out resorting to violence. It is our belief 
in these values that leads us to hold that 
each of our views will be heard and 
considered, even if they are not imme-
diately adopted. It is our belief in these 
values that allows us to engage in civil 
discourse instead of armed conflict when 
our ideas do not enjoy current favor.

It is fundamental fairness that 
makes this nation great, and fundamental fairness 
that has always set the United States of America apart 
among nations. It is the reason that, over the cen-
turies, so many people from around the world have 
sought to come here. They believed that in this place 
their “otherness” could be overlooked and that they 
would ultimately be judged by what they contributed. 
America is at its very core a nation made great by the 
contributions of diverse people who nurtured a belief > continues on page 4

that the American value of fundamental fairness 
would allow them the opportunity to succeed.

But while I am a cheerleader for my country, my 
eyes are not closed to the myriad divergences from 
America’s true beliefs. I am a consummate realist, 
and therefore am painfully aware that throughout our 
history, we as a nation have not always lived up to our 
ideals.

At no other time in our history has our resolve to 
keep our ideals been so tested as it is today. At a time 
of catastrophic worldwide economic unrest, never has 
the desire of others to come to America, the land of 
opportunity and fundamental fairness, been greater 

than it is today. Yet, at the same time, 
faced with both internal and exter-
nal threats, a majority of our people, 
motivated by the fear and unease that 
comes with an uncertain future, seem 
to question those core values that make 
us great.

We find ourselves confronted and 
conflicted. In no other arena is the con-
flict for our constitutional soul more 
evident than in the area of linguistic 
diversity. On the one hand, the pressure 
to conform to the use of a shared public 
language has played a huge part in the 
ability of this nation to effectively work 

and grow together. The rapid demographic and lin-
guistic changes of the last 40 years, brought about by 
increased immigration, especially from places other 
than Europe, have strained our ability to assimilate 
the newcomers, particularly as it relates to serving 
their language needs.

Nowhere is that strain more evident than in the 
judicial system, the institution that we have entrusted 
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with the task of safeguarding our most important shared values. 
It embarrasses me to say that when it comes to dealing with those 
with limited English proficiency, despite our best efforts, we have on 
balance failed to demonstrate that our stated commitment to equal 
protection and due process for all remains unshakably in place.

Why would I say such a thing? Primarily because, despite a 
federal law that makes it illegal to discriminate against people with 
limited English language proficiency; and despite the creation of a 
national consortium of approximately 41 states that have pledged 
to address the judicial needs of individuals with limited English 
language proficiency; every day we read about failures to uphold 
our values, resulting in manifest miscarriages of justice for those 
who have not mastered the use of the English language. These mis-
carriages are the result of a classic clash of competing interests.

I believe it was one of John F. Kennedy’s cabinet members, 
Joseph Califano, who described politics as the art of determining 
who lives, who dies, and who pays. For those with limited English 
proficiency, due process and equal protection are frequently the 
casualties of an unwillingness of our society to pay. We believe that 
those who don’t have English skills are entitled to the same rights 
as everyone else — until we get the bill.

This is particularly true in courthouses across this country. 
Why are judges so challenged when we try to address the issues 
surrounding the provision of equal protection and due process 
to those whose first language is not English? To begin with, it’s a 
matter of privilege. Those of us who are proficient in English are 
privileged; and those who are not, aren’t.

In America, someone who speaks English and doesn’t get the 
concept of privilege is like a fish that doesn’t get the concept of 
wetness. It’s all around us, it’s essential to our survival, and yet 
we are totally oblivious of it. If you speak English in this coun-
try, you never give language a second thought, because you never 
have to. When it comes to language, it is all about you all of the 
time — that’s just the way it is. It’s a given that requires no thought.

Judges are a particularly privileged lot when it comes to lan-
guage. We’ve been trained in its use. Before we took the bench, 
most of us made our living as wordsmiths. We take great pride in 
our ability to turn a phrase or discern the meaning of a passage. 
Therefore, for some of us, dealing with those who are not privi-
leged is at best an irritation, and at worst, an aggravation.

The unprivileged require that we spend precious time on their 
problems — time that we don’t have — because of their ignorance. 
They also cost us money that we don’t have, which we expend for 
interpreter and translator services, as well as for specialized test-
ing, intervention, treatment, and counseling.

Because we are privileged, some of us think that the majority of 
those claiming limited English proficiency are actually malinger-
ing. We resent the time that they require and just wish they would 
go away.

Virtually all of us who have donned the judicial robe did so 
because we wanted to make a positive contribution to the com-
munities that we live in and to the people who appear before the 
judicial systems that serve them. The judges in many of the juris-
dictions where you come from probably want to do something 

to improve the circumstances of those with limited English pro-
ficiency, but in many instances, they don’t have a clue as to what 
they can do.

So what should judges do? First, let me suggest that we could 
all use a little education, because in many instances we don’t even 
know what we don’t know about this issue. Most of us are woefully 
uninformed about the extent that language issues have pervaded 
our communities and the justice systems that we work in. We are 
not as informed as we should be about the federal laws enacted to 
secure the constitutional rights of equal protection and due process 
to those whose first language is not English. We are not, as a group, 
fully aware of the duties placed upon us to safeguard those rights, 
nor are we aware of the penalties that we and our courts face if we 
are complicit in the violation of those rights.

I believe, however, that with the recent action by the U.S. 
Department of Justice towards the State of Indiana, the State of 
Maine, and the State of Oklahoma, that may be changing. Everyone 
is paying more attention now because there’s a new sheriff in town, 
and he doesn’t appear to be prepared to look the other way.

Let me share with you several things that any judge can do 
right now, at little or no cost, to proactively address the issues 
that limited English proficiency present to the courts:

Become familiar with the bare minimum technical and ethical •	
skills constitutionally required for anyone to adequately pro-
vide interpreter or translator services.
Determine how frequently interpreter services are used by •	
the court; how often the court has resorted to the use of non- 
professional interpreter services in the last year — and more 
importantly — why?
Only allow those who can meet the required technical •	
and ethical standards to provide interpreter services in a 
courtroom. This would exclude, in many instances, not only 
miscellaneous bilingual friends, family, community members, 
and other interested parties, but also untrained attorneys and 
court employees, law enforcement officers, and others.
Ensure that when the court is called upon to acquire the ser-•	
vices of an interpreter, that the court’s protocol will deliver 
someone capable of providing a service that meets minimum 
constitutional standards.
If the court has no protocol, convene a community committee •	
or a task force to develop one.
Identify all of the agencies in the community that provide pro-•	
fessional interpreter and translation services.
Determine if those agencies employ individuals who have •	
been specifically trained to provide interpreter and translation 
services in a legal setting. If they don’t, establish a timeline for 
them to come into compliance.
Determine how the court acquires legal interpreter and trans-•	
lator services for those who speak foreign languages other than 
Spanish.
Conduct regular clinics for court employees, such as clerks and •	
security officers, to sensitize them to the issues facing people 
with limited English proficiency, and provide them with the 
resources necessary to assist.

Fairness and English Proficiency	 continued from page 1



Fall 2009

Volume XVIII,  No. 3The National Association of Judiciary Interpreters and Translators

page 5

Give every judicial officer and every court department copies •	
of the “I Speak” language identification booklet.
Convene a group or groups from foreign language-speaking •	
and hearing-impaired communities to identify the existence 
of access to justice issues in the court, and to develop and/or 
enhance the capacity to deliver legal interpreter and translator 
services.
Identify fiscal resource impediments regarding the deployment •	
of legal interpreter and translator services, and develop strate-
gies to overcome them.
Determine the applicability of Title VI of the U.S. Code to the •	
court and the penalties for failing to comply with its provi-
sions.
Give at least one presentation to a community group on the •	
importance of interpreter and translator services to the rule of 
law.
Distribute to all judicial officers bench cards or bench-books •	
from the National Center for State Courts or from the Supreme 
Court of the jurisdiction, if such a resource is available, on 
interpreter and translator services.
Urge your state to join the National Center for State Courts’ •	
consortium that is developing national proficiency tests to cer-
tify interpreters in major languages.
If your state is already a member of the consortium, become •	
active in its activities.

Visit www.tncommunications.com for product specifications and availability. 
You may call: 1-888-371-9005, or email: info@tncommunications.com for more information

Wireless Communications Equipment for Interpreters
The use of wireless equipment for simultaneous interpretation frees the interpreter from having to sit next to the listener. 
The interpreter can now move to a spot offering the best hearing and visibility, where the interpreter can concentrate on  

the message without interruptions or distractions.

Although some courts provide this type of equipment for its interpreters, availability is not always guaranteed.  
And many courts and other venues don’t even offer it.

For less than $100, interpreters can now have their own set of wireless transmitter and receiver, including microphone 
and earphone. In many instances, the rental of similar equipment for just one day exceeds this purchase cost.

TN Communications offers dependable, long-lasting wireless equipment. Equipment is very light and small and easily fits in 
a shirt pocket. Transmitters and receivers come with a one-year warranty.

 In addition to our VHF single-channel equipment, we offer VHF 3-channel equipment and our newest addition,  
UHF 16-channel equipment. We also have battery chargers and rechargeable batteries and charging boxes for the  

16-channel sets. Optional headset microphones and headphones are also available.

Sponsor a judicial seminar on interpreter and translator •	
issues for the judicial officers in your jurisdiction, complete 
with continuing judicial education credits.
In jurisdictions with large concentrations of specific non-•	
English speaking populations, post appropriate signage 
throughout the courthouse.

On issues involving improvements to the administration 
of justice, judges are expected to lead. This list is not intended 
to serve as the ultimate answer to the question of what judges 
should do when faced with defendants with limited English 
proficiency. Rather, by sharing it with you, it is my intention to 
showcase the fact that within every judge’s comfort zone, there 
are many things that can and should be done to advance solu-
tions to the problems posed by these issues.

We know for a fact that these questions are not going to go 
away and are not going to diminish. The decision to do nothing 
is still a decision. And doing nothing in this context is the one 
thing that we cannot afford to do; not if we value our civil soci-
ety and the quality of our justice system. Fundamental fairness 
and our constitution demand that the judiciary take its rightful 
place in the vanguard of those working to resolve these access 
issues in order to insure that justice is available for all of us. s




